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Signed and Filed: September 08, 2004

sz__

THOMAS E. CARLSON
U.S. Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Bankruptcy Case
No. 04-31394-TC

In re:

LI BERATE TECHNOLOG ES,
OPI NI ON

N A A A

Debt or .

Thomas E. Carl son, Bankruptcy Judge.

A creditor nmoves to dismss this chapter 11 case, asserting
that the petition was filed in bad faith because Debtor does not
need bankruptcy protection. Although Debtor’s business is

unsuccessful, dism ssal is appropriate, because Debtor has cash

well in excess of its liabilities and does not need bankruptcy
protection to avoid wasteful |iquidation of its business assets.
FACTS

Debt or Li berate Technol ogi es devel ops and |licenses software
used by cable television conpanies in providing video-on-demand

services and high-definition television. Liberate started
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operating before 1999 and currently has 170 enpl oyees. Its
shares are publicly traded. Debtor raised $550 mIlion through
a 1999 initial public offering and secondary financing. It has
no significant secured debt.

The busi ness, however, has not been a success. Cable
tel evi si on conpani es have not deployed the services requiring
Debtor’s software as quickly as expected. Debtor also faces
stiff conpetition fromvery | arge conpani es, such as Mcrosoft.
As a result, Debtor’s revenues have declined and Debtor has
i ncurred substantial operating |losses. 1In the fiscal year
endi ng May 31, 2004, Debtor’s expenses were $44 mllion and its
revenues only $9 mllion. Debtor expects to continue to incur

| osses of $8 million per quarter “for sone tine.”

Debtor is al so subject to several pending lawsuits. The
nost significant is an action by OpenTV alleging that the
software that constitutes Debtor’s principal product infringes
on patents held by OpenTV. Debtor has al so been sued for
securities violations and is under investigation by the SEC

Debt or asserts that the |lawsuits and | osses have deterred
potential customers, who are concerned that Debtor may not have
the long-term strength to provide service and upgrades for its
products in the future. Efforts to sell the business have al so
been hanpered. Debtor asserts that potential acquirers and
strategi c partners have expressed concern about Debtor’s
contingent liabilities.

As part of its effort to trimexpenses, Debtor reduced its

of fice space. In 1999, Debtor |eased two buildings fromCircle
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Star Center Associates, L.P., which Debtor used for its
corporate headquarters. The |ease termextends until 2009 for
one building and until 2010 for the other. Debtor’s nonthly
rent obligations total $683,823. |In March 2004, Debtor noved
its corporate headquarters to new, smaller space. In late Apri
2004, Debtor attenpted to surrender the Circle Star prem ses,
but Circle Star refused to accept that surrender. Debtor’s
liability to Circle Star for future rent is approxi mately $45
mllion.

Debtor filed a chapter 11 petition on April 30, 2004.1
Sevent een days later, it filed a chapter 11 plan and disclosure
statement, and sought to accelerate the confirmati on process.

The plan provides that all allowed clains will be paid in
full with interest as soon as the allowed anount is determ ned.
The plan alters the rights creditors would enjoy under
nonbankruptcy law in two significant respects. First, Circle
Star’s claimfor future rent would be reduced fromthe $45
mllion it would be entitled to receive under state law, to the
$8 million allowable under the cap on future rent clains inposed
by section 502(b)(6) of the Bankruptcy Code. Second, Debtor
woul d be discharged fromthe litigation clainms immediately upon
confirmation, and the litigation plaintiffs could satisfy their
claims only froma reserve fund established by Debtor. The
court would be asked to estimate the ampunt of the litigation

claims for the purpose of fixing the size of the reserve fund,

! The case was originally filed in Delaware. On May 12,
2004, the Del aware Bankruptcy Court granted a notion to
transfer venue to this district.
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but

damages.
Circle Star

chapt er

Debtor would remain free to contest

Fromthe facts recited thus far,

proper candi date for

pendi ng | awsuits,

chapt er

11 relief,

it appears that

and pronpt subm ssion of a plan.

both liability and

pronptly filed a notion to dism ss the

11 petition as having been filed in bad faith.

Debtor is

due to its large | osses,

But there is

anot her side to the story.

Debt or has cash well in excess of its liabilities. Debtor
acknow edges that it holds $212 million of unrestricted cash.
Debtor’s liabilities are as foll ows.

Debt Debtor’s Comment s Li kely

Liability

Undi sput ed Debt $4M
Securities Litigation Settled for $13.8M

partially insured $7-9M
Circle Star Lease Li ability under

state | aw $45M
| PO Litigation Debt or expects settle-

ment with no paynent

by Debt or $0
Executory Contracts Ernst & Young report

not di sputed by Debt or $2M
OpenTV Litigation Di sputed. Plaintiff

seeks $100M $0- 100M
Kret zman Cl ai m Credi tor seeks $3M $0- 3M
SEC I nvestigation Debt or expects to be

dr opped $0
| ndemrmity Cl ai ns Debtor paid $ .7Mto date $1M
Ot her Clains GNI, Conctast, Coship $0- 3M
TOTAL $59-167/M
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Rel ying solely on Debtor’s own statenments, it appears
Debtor’s approximate total liabilities are between $59 nmillion
and $167 mllion, depending on the outcone of the OpenTV
litigation. Debtor’s cash thus exceeds its liabilities by $45
to $153 mllion.

Debt or subm tted declarations stating that potenti al
purchasers of its business assets, including OpenTV, had
demanded that any sale of those assets be conducted in a chapter
11 proceeding and that the assets be conveyed to the purchaser
free and clear of liens and clains under section 363(f) of the
Bankr upt cy Code.

Debt or al so subm tted, however, a more recent offer from
OpenTV to purchase Debtor’s business assets, in which OpenTv
expressly states it is willing to purchase the assets with or
wi t hout a bankruptcy filing. The offer would provide Debtor
OpenTV stock worth tens of mllions, plus dism ssal of the

OpenTV lawsuit for a $15 mllion cash paynent to OpenTV.?2 |[f

2 The letter conveying the OpenTV offer was filed under

seal. The court held a hearing on Septenber 7, 2004 to discuss
what preV|ousIY seal ed informati on regardi ng the OpenTV offer
shoul d be disclosed in this opinion. | find that Debtor and

CﬁenTV made a showi ng that the exact price offered by OpenTV
shoul d not be disclosed, because Debtor is also attenpting to
sell the business to other parties, and knowi ng the anount of
t he OpenTV offer would be valuable to those parties and
detrinmental to Debtor and OpenTV. | find that neither party
made a showing that it would be harmed by the disclosure of the
identity of C?enTV as a potential purchaser, or by the general
description of the purchase price set forth above.

Furthernmore, | find that this nore general description is
necessary for the court to explain its decision and is thus
justified by the public right of access to court procedures.
See Foltz v. State Farm Mutual Auto. Ins. Co., 331 F.3d 1122,
1134-37 (9th Cir. 2003); Phillips v. General Mtors Corp., 307

(conti nued. .|
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Debt or were to accept and conplete the OpenTV transaction, it
woul d have stopped its operating |losses, sold its business as a
going concern and, after paying all its liabilities, have at
| east $130 mllion cash and the OpenTV stock to distribute to
shar ehol ders.

It is also worthy of note that Debtor sold two of its
di vi si ons outside of bankruptcy within the year prior to the
petition date. Debtor sold the Bill-Care business in May 2003
and its Operations Support System assets in Novenmber 2003. See
Decl arati on of Greg Whod in Support of Debtor’s Opposition to
Motion to Dism ss at 3.
DI SCUSSI ON
A The Good Faith Doctrine

Chapter 11 provides strong weapons, not generally avail abl e
out si de of bankruptcy, to help debtors deal with financi al
di stress. These weapons can i nmpose substantial hardships on
creditors. Yet, to afford the bankruptcy courts maxi mum
flexibility, Congress did not expressly limt Chapter 11
protection to debtors who are insolvent or who suffer any other
particular formof financial distress. |In re SG@ Carbon Corp.

200 F.3d 154, 163 (3rd Cir. 1999).

To prevent abuse of Chapter 11, courts have inplied the

requi renment that the petition be filed in good faith. 1n re
Marsch, 36 F.3d 825, 828 (9th Cir. 1994). *“Good faith” is a
termof art. “Though it suggests that the debtor’s subjective

2(...continued)
F.3d 1206, 1210-13 (9th Cir. 2002).
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intent is determnative, this is not the case. Instead, the
“good faith' filing requirenment . . . [is intended] to deter
filings that seek to achieve objectives outside the legitimte
scope of the bankruptcy laws.” 1d.

The purpose of the good faith requirenment is to ensure that
the hardshi ps i nposed on creditors are justified by fulfill nment
of statutory objectives.

It is easy to see why courts have required
Chapter 11 petitioners to act within the scope of the
bankruptcy laws to further a valid reorganizationa
pur pose. Chapter 11 vests petitioners with
consi derabl e powers--the automatic stay, the exclusive
right to propose a reorganization plan, the discharge
of debts, etc.--that can inpose significant hardship on
particular creditors. Wen financially troubled
petitioners seek a chance to remain in business, the
exercise of those powers is justified. But this is not
so when a petitioner’s ains lie outside those of the
Bankr upt cy Code.

SGL. Carbon, supra, 200 F.3d at 165-66.

The good faith requirenment operates through section 1112(b),
whi ch aut hori zes di sm ssal of a chapter 11 petition for “cause.”
Lack of good faith is a species of cause for dism ssal. Marsch,
supra, 36 F.3d at 828. \Whether a petition is filed in good
faith is to be determ ned upon consideration of all the facts
and circumstances of the case. |n re Sylmar Plaza, L.P., 314

F.3d 1070, 1075 (9th Cir. 2002); Marsch, supra, 36 F.3d at 828.°3

3 The Third Circuit held that once the issue is raised, the
debt or bears the burden of proving that the petition was filed
in good faith. SG. Carbon, supra, 200 F.3d at 162 n.10. The
Ninth Circuit has not addressed the question, and it is not
necessary to do so here. Mvant Circle Star has established
sFrficiegt cause for dism ssal, no matter how the burden is
al | ocat ed.
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The nost conspi cuous el enent of the good faith requirenment
is that the debtor need Chapter 11 relief. *“Courts, therefore,
have consistently dism ssed Chapter 11 petitions filed by
financially healthy conmpanies with no need to reorgani ze under
t he protection of Chapter 11. [citations omtted]. Those
courts have recogni zed that if a petitioner has no need to
rehabilitate or reorganize, its petition cannot serve the
rehabilitative purpose for which Chapter 11 was designed.” SG.
Car bon, supra, 200 F.3d at 166.

Where the debtor is insolvent, a petition wll al nost
i nvariably be consistent with the objectives of the bankruptcy
laws. The filing of a petition inplements Congress’s schene of
debt priorities and the policy of equal distribution anpng
creditors with the same priority.

Where the debtor is solvent, however, the only bankruptcy
policy inplicated is the avoi dance of pieceneal |iquidation that
destroys the going concern value of an enterprise. The cases
Debtor cites for the proposition that a solvent debtor may seek
chapter 11 protection rely upon the policy of avoiding val ue-
destroying liquidation. “[T]he key aim of Chapter 11 of the
Code . . . [is] avoidance of liquidation. The drafters of the
Code announced this goal, declaring that reorganization is nore
efficient than |iquidation because ‘assets that are used for
production in the industry for which they are designed are nore
val uabl e than those sanme assets sold for scrap.’”” [In re Johns-

Manvill e Corporation, 36 B.R 727, 736 (Bankr. S.D.N. Y. 1984).
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In keeping with this approach, the Ninth Circuit held that

chapter 11 petition was filed in bad faith where the debtor was

sol vent and coul d pay her debts w thout Iiquidating business

assets. Marsch, supra, 36 F.3d at 829. In Marsch, the debtor

filed a chapter 11 petition after a state court indicated it

woul d render a substantial judgnent against the debtor. 1d. at

827.

The bankruptcy court found that the debtor, an individual,

could satisfy the judgnent or post a bond w thout having to sel

any busi ness assets. 1d. at 829. The bankruptcy court

di sm ssed the petition as having been filed in bad faith. The

Ninth Circuit affirmed the dism ssal, stating:

The bankruptcy court found that the debtor had the
financial means to pay the judgnent. Moreover, because
she wasn’t involved in a business venture, the judgnent
didn’t pose any danger of disrupting business
interests. These factual findings are clearly
supported by the record; the bankruptcy court thus
correctly held that the debtor’s petition was filed in
bad faith. Dism ssal of the petition for cause
pursuant to section 1112(b) was proper.

The Third Circuit also found bad faith in a case with facts

simlar to those present here. SG. Carbon, supra, 200 F.3d at

156.

SGL Carbon was a defendant in one class action and seven

i ndi vidual antitrust actions. 1d. at 156-57. |Its parent

corporation had set up a reserve of $240 million, representing

its best estimate of SGL Carbon’s maxi mum potential liability in

the lawsuits. |1d. at 157. Shortly thereafter, SG. Carbon filed

a chapter 11 petition. The district court# denied a notion to

4 The case had not been referred to the bankruptcy court.

Id. at 158 n. 6.
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dism ss the petition, finding that the lawsuits were distracting
managenent, and that the potential liability faced by debtor
“could very well force it out of business.” 1d. at 158.

The Third Circuit held that the trial court commtted clear
error in failing to dism ss the chapter 11 petition, because the
| awsuits did not pose a sufficient present threat to justify
bankruptcy relief. The court first noted that the suits were
not so nunmerous, not so time-consum ng, and did not involve such
| arge potential liability that the very pendency of those
| awsuits disrupted the operation of the business. [d. at 168-
169. The court also noted that debtor was not inmm nently
t hreatened by judgnments it could not pay from avail abl e
reserves. Because the |awsuits were contested and had not yet
been tried, debtor m ght never suffer any such liability.

~ Whether or not SGL Carbon faces a potentially
crlppllng_antltrust judgment, it is incorrect to

conclude it had to file when it did. As noted, SGL

Carbon faces no imedi ate financial difficulty. . . .

Al t hough the District Court believed the litigation

m ght result in a judgnent causing “financial and

operational ruin” we believe that on the facts here,

t hat assessnent was premature.

Id. at 163. “The nere possibility of a future need to file,
wi t hout nore, does not establish that a petition was filed in
“good faith.”” 1d. at 164.

Debt or di scounts Marsch and SGE. Carbon as cases in which the

debtor used the automatic stay as an inproper litigation tactic,
and argues that these cases do not hold that a solvent debtor
must show t hat bankruptcy is necessary to avoid |liquidation of

busi ness assets. This argunent is unpersuasive. |If the debtors

OPI NI ON
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in those cases had abused the automatic stay, but were otherw se
eligible for bankruptcy relief, the proper remedy woul d have
been relief fromstay. Instead, each Court of Appeals held the
case before it should be dism ssed, and each expressly relied
upon the debtor’s |lack of need for bankruptcy relief in so

hol di ng.

B. Good Faith and the Present Case

The remaining task is to determ ne whether Debtor in this
case has a present need for bankruptcy relief. |If not, the
burden this chapter 11 petition inposes on creditors is not
justified, the petition does not serve legitimte objectives,
and di sm ssal is appropriate.

Debtor cites four reasons why it needs bankruptcy relief:
pending litigation, operational |osses, its desire to limt the
ampunt owed Circle Star, and problens in selling its assets.

1. Pendi ng Litigation.

Debt or urges that the pending litigation creates sufficient
need for chapter 11 protection for the follow ng reasons.

A filing would potentially enable Liberate to deal
wth a variety of the contingent clainms that have been
asserted against it (which are hanpering its ability to
attract new custoners) and result I1n a stay of all
pending litigation. Experience dictates that it is
often much easier to resolve such litigation at a
reasonabl e cost in bankruptcy and this has already
proven to be the case here. Liberate's filing has
provi ded sonme significant nomentum towards the
settlement of the Securities Litigation. Also, a
filing woul d enabl e Liberate to provide clarity— not
just to its managenent and enpl oyees, but inportantly
to its potential investors and custoners—w th respect
to its nunerous ongoing and potential liabilities by
establishing a bar date and defining the universe of
clainms against it (such as clainms of fornmer enployees,

OPl NI ON
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conpetitors, custonmers and vendors). This clarity is

particularly inportant given Liberate’ s past problens

such as accounting irregularities, significant _

wor kf orce reducti ons and change in business direction.
Opposition to Motion to Dism ss at 15.

Upon cl ose inspection, it is apparent that Debtor’s
litigation problens are no nore conpelling than the

ci rcunstances found insufficient to justify the filing of a

chapter 11 petition in Marsch and SGE. _Carbon.

First, as in SG. Carbon, this is not a case |like Manvill e orn

Robbi ns where Debtor needs bankruptcy protection because it
faces a true flood of litigation. Debtor identifies only five
significant actions, one of which has settled, two of which
Debt or expects to be dropped, and one in which the potenti al
liability ($3.2 mllion) is not material to Debtor’s survival as
a going concern. The only action that is likely to go forward
and involves |arge potential liability is the OpenTV patent-

i nfringement action.

Second, as in SG Carbon, the petition is premature in that

Debtor may not incur liability fromthe litigation in an anmount
anywhere near the |likely maxi num Debtor is actively contesting
the suits. Debtor could win at trial, could settle the clains
for much | ess than the maxi numrecovery,® or could lose at trial
but suffer judgnments much smaller than the damages cl ai ned.
Third, as in both Marsch and SG. Carbon, Debtor is not

threatened with having to |liquidate business assets to satisfy a

> OpenTV has offered to settle its claimfor $15 mlIlion as
part of an offer to purchase Debtor’s assets.

OPl NI ON
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judgment. As noted above, Debtor has sufficient cash to satisfy
all judgnments in full, even if it suffers the maximumlikely
judgnment in each of the pending actions.

In sum the pending litigation does not create a present
need for bankruptcy relief because the pendency of the |awsuits
does not threaten the continuation of Debtor’s business, because
Debt or may never incur significant liabilities fromthe
| awsuits, and because Debtor can pay any judgnments w t hout
| i qui dating busi ness assets.

It appears that Debtor, suffering the frustration with
| awsui ts that many busi nesses share, seeks chapter 11 protection
not because its existence is genuinely threatened by that
litigation, but because bankruptcy offered enticing advantages

in dealing with that litigation. As noted in SG Carbon,

Congress did not nmake the determ nation that all defendants
shoul d enj oy those enticing advantages irrespective of real need
for bankruptcy protection.

We recogni ze that conpanies that face nassive
potenti al IiabilitY and litigation costs continue to
seek ways to rapidly conclude litigation to enable a
continuation of their business and to maintain access
to the capital markets. As evidenced by SGL Carbon’s
actions in this case, the Bankruptcy Code presents an
inviting safe harbor for such conpanies. But this lure
creates the possibility of abuse which nust be guarded
against to protect the integrity of the bankruptcy
system and the rights of all involved in such
proceedi ngs. Allowing SG Carbon’s bankruptcy under
these circunstances seenms to us a significant
departure fromthe use of Chapter 11 to validly
reorgani ze financially troubl ed businesses.

SGL Carbon, supra, 200 F.3d at 169.
2. Lack of Profitability.

OPl NI ON
-13-




© 00 N o o B~ W N P

N N N N N NN NN P P P B R R R R R
0o N o oo A WON P O ©O 0N OO o d ODN O

Debtor asserts that it is financially troubled, despite its
current ability to pay its debts, because it may incur |osses of
as much as $32 mllion within the next year. Debtor uses these
| osses together with the pending litigation to show itself as
needi ng bankruptcy protection. |If Debtor incurs |osses of $32
mllion in the next year and suffers |arge adverse judgnments in
the pending litigation, it may no | onger have sufficient cash to
pay its creditors in full.

Debtor’s lack of profitability, even when considered with
the pending litigation, does not show a present need for
bankruptcy relief.

It is wholly uncertain whether Debtor will be left with
debts that it cannot pay wi thout |iquidating business assets.

As noted above, Debtor may not suffer bad results in the pending
litigation. Debtor may also not continue to incur |osses at the
rate projected by Debtor. Debtor has been trying to sell its
busi ness assets as a going concern. If it does so, it will at a
stroke cease incurring operating |osses, and receive tens of
mllions of dollars for its assets. Thus, even when operating
| osses are considered, Debtor’s petition is premature under SG.
Car bon.

That Debtor’s chapter 11 petition is premature is not a
matter of only academ c interest. Debtor seeks to inpose rea
hardships on its creditors. Most notably, it seeks to reduce
the anount owed Circle Star fromthe $45 million due under state
law to the $8 m I lion due under section 502(b)(6) of the

Bankruptcy Code. Debtor also seeks to put a ceiling on the
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maxi mum recovery the litigation plaintiffs nmay recover, wthout
payi ng those plaintiffs anything before their clains are finally
resol ved.

The inequity of Debtor’s premature filing lies in the fact
t hat Debt or seeks permanently and unconditionally to reduce the
paynent to Circle Star and to limt the renedies of the
litigation plaintiffs, whether or not Debtor ever actually
suffers the litigation and operational |osses upon which
Debtor’s case for chapter 11 relief is based.®

3. Claimfor Future Rent.

Debtor cites its desire to utilize section 502(b)(6) of the
Bankruptcy Code as a third justification for its chapter 11
petition. Debtor relies upon a series of decisions stating that
a chapter 11 petition is not in bad faith nmerely because the
princi pal purpose for filing is to cap a landlord's claimfor

future rent through section 502(b)(6).” Debtor’s argunent is

6 Nothing in this opinion should be read to bar a future
chapter 11 case at a time that Debtor has a present need for
bankruptcy relief.

7 Section 502(b)(6) provides:

~[Tlhe court . . . shall allow [a]
claim except to the extent that--

(6) if such claimis the claimof a |essor
for damages resulting fromthe term nation of a
| ease of real property, such claimexceeds--
(A) the rent reserved by such | ease,
wi t hout accel eration, for the greater of one
year, or 15 percent, not to exceed three years,
of the remaining terns of such | ease, foll ow ng
the earlier of--
(i) the date of the filing of the
petition; and
(i) t he date on which such | essor
(conti nued. .|
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unper suasi ve. Use of the section 502(b)(6) cap, while not
establishing bad faith, also does not establish the requisite
need for chapter 11 relief.

Cl ose exam nation of section 502(b)(6) suggests that
Congress intended that the cap on clainms for future rent be used
only by entities with a real need for bankruptcy relief. The
| egi slative history states that the purpose of the section is to
protect creditors where |andlords’ clains for future rent would
reduce paynent to other unsecured creditors. “It is designed to
conpensate the landlord for his loss while not permtting a
claimso large (based on a long-term | ease) as to prevent other
general unsecured creditors fromrecovering a dividend fromthe
estate.” H R Rep. No. 95-595 (1977), at 353-54, reprinted in
1978 U.S.C.C. A.N. 5963, 6309-10. There is no evidence that

Congress determ ned that state | andlord-tenant | aw should be
superseded by federal |aw except where necessary to help an
entity with genuine financial problens. Stated differently,
limting claims for future rent is not an i ndependent objective
of the Bankruptcy Code. Thus, there is no reason why the
present - need-for-bankruptcy-relief requirement of Marsch and SG.
Carbon shoul d not apply where the debtor seeks to use section

502(b) (6).

‘(...continued)
repossessed, or the | essee surrendered, the
| eased property; plus
(B) any unpaid rent due under such | ease,
gﬂthout acceleration, on the earlier of such
at es.
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The cases Debtor relies upon do not suggest otherw se. The
one decision that is binding on the court, the Ninth Circuit

decision in Sylmar Plaza, suggests that use of the rent cap is

neutral. Sylmar Plaza states only that the good faith test

requi res consideration of all facts and circunstances, and that
a debtor’s use of a code provision cannot by itself establish

bad faith. Sylmar Plaza, supra, 314 F.3d at 1075. Al though

Syl mar Pl aza does not discuss the debtor’s need for bankruptcy

relief, the opinion does state that the debtor faced foreclosure
of its real property. That foreclosure constituted a threatened
| i qui dation of business assets that would likely be sufficient
to establish need for bankruptcy relief under Marsch.

The other cases cited by Debtor are simlar. |In each, the
court held that use of section 502(b)(6) did not establish bad
faith, and noted there were additional reasons the debtor sought
bankruptcy relief. In none of the cases did the court hold that
t he debtor’s use of section 502(b)(6) itself justified the
filing. See Solow v. PPl Enterprises (U.S.), Inc. (In re PP
Enterprises (U.S.), Inc.), 324 F.3d 197, 211 (3rd Cir.

2003) (debtor filed for reasons in addition to seeking to cap

| andl ord’s claim; NMSBPCSLDHB L.P. v Integrated Tel ecom

Express, Inc. (In re Integrated Tel ecom Express, Inc.), 2004 W

1136547 (D. Del. 2004) at 5 (sane); In re Chanel eon Systens,
Inc., 306 B.R 666, 670-71 (Bankr. N.D. Cal. 2004)(sane).

Any suggestion that use of section 502(b)(6) is nore than a

neutral factor confuses Congressional objectives with the neans

chosen to achieve those objectives. Such an approach is also
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directly inconsistent with Marsch and SG. _Carbon. |In each of

those cases, the debtor filed a chapter 11 petition to utilize a
provi si on of the Bankruptcy Code—the automatic stay of section
362. If nmerely using a code provision satisfies the good faith
requi rement, those cases were wongly decided. Marsch and SGL
Carbon establish the principle that the debtor nmust have a
present need for bankruptcy protection before it may invoke any
of the various provisions of the Bankruptcy Code enacted by
Congress to aid financially troubled entities.

In sum Debtor’s proposed use of section 502(b)(6) does not
establish either good faith or bad faith. The primary effect of
Debtor’s use of the cap is to increase the stakes involved in
whet her Debtor has a present need for bankruptcy relief under

Marsch and SG. Car bon.

4. Sal e of Assets.

Debt or contends finally that it needs bankruptcy protection
because potential purchasers of the business, concerned about
claims asserted agai nst Debtor, insist that any sale be
conducted in a bankruptcy case.

Debt or subm tted evidence that it has engaged in extensive
di scussions for the sale of substantially all of its assets with
at | east eight potential purchasers. The two who nmade nore
formal offers, including OpenTV, demanded that any purchase be
free and clear of liens and clains pursuant to section 363(f) of

t he Bankruptcy Code. 8

8 Section 363(f) of the Bankruptcy Code provides:
(conti nued. .|
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Debt or al so submtted, however, evidence of a nore recent
purchase offer from OpenTV that explicitly agreed to a sale
out si de of bankruptcy. See Declaration of David Lockwood
Regar di ng Devel opnents and Status of Debtor’s Strategic Sal e
Process at 3. Under this offer, OpenTV would give Debtor stock
worth tens of mllions of dollars, and would dism ss its patent
i nfringement action upon Debtor’s payment of $15 million. 1d.

Debtor’s desire to conduct a sale of its assets under 363(f)
establ i shes a need for bankruptcy relief only if a sale under
section 363(f) is necessary to avoid a wasteful |iquidation of
busi ness assets. There is no evidence that Congress determ ned
that the procedures avail able under state law for selling a

busi ness are inadequate generally, and that all businesses

8(...continued)

The trustee may sell property under
subsecti on §b) or (c) of this section free
and clear o anK interest in such property
of an entity othe

r than the estate, only If-

(1) applicable nonbankruptcy | aw
permts sale of such property free
and cl ear of such interest;

(2) such entity consents;

(3) such interest is a lien and
the price at which such propert
iIs to be sold is greater than the
aggregate value of all liens on
such property;

(4) such interest is in bona fide
di spute; or

(5) such entity could be
conpelled, in a legal or equitable
proceeding, to acceﬁt a noney

sati sfaction of such interest.
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shoul d have access to the procedural advantages of section 363.
A conpany that is able to sell its business as a going concern
out si de of bankruptcy and can clearly pay all creditors in full
does not have a need for bankruptcy relief nerely because it

m ght be able to sell on better terms if it could use section
363(f) to sell the business free and clear of |iens and cl ai ns.
In Marsch, the bankruptcy court dism ssed the chapter 11
petition after finding that the debtor was solvent and woul d not
be forced to |iquidate business assets, but stayed the dism ssal
to help the debtor conduct an orderly sale of assets. Marsch
supra, 36 F.3d at 827. The Ninth Circuit held that the
bankruptcy court erred in staying the dismssal. 1d. at 829.
Implicit in this holding is the determ nation that need for
bankruptcy relief is not established by showi ng that debtor
woul d benefit fromthe provisions of the Bankruptcy Code, where
such benefit is not necessary to protect creditors or prevent

| i qui dati on.

Debtor’s own evidence shows that Debtor does not need
chapter 11 protection to effect a sale of its assets as a going
concern. OpenTV has offered to purchase Debtor’s business for
tens of mllions of dollars and does not insist that the sale be
acconplished through a bankruptcy case. Such a sale would | eave
Debtor with cash of at least $130 million (after paying al
liabilities) plus OpenTV stock worth tens of mllions. It is
al so worthy of note that Debtor sold two of its divisions as
goi ng concerns within the year before it filed for chapter 11

protection.
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Not wi t hst andi ng the OpenTV offer, Debtor clainms that it
needs bankruptcy protection to conplete a sale because: (i)
conpeting bidders do want the protections of section 363(f); and
(ii1) outside of bankruptcy Debtor would not be able to seek
better offers once it signed a contract with OpenTV. 1d. These
concerns go only to how nuch Debtor can return to its equity
hol ders, and do not affect whether Debtor can pay its creditors
or whether Debtor can sell its assets as a going concern

5. O her Consi derati ons.

That Debtor filed a plan does not by itself nmean that its
petition was filed in good faith. |In SG. Carbon, the debtor

filed a plan alnost immediately, but the Third Crcuit ruled
that the case should be di sm ssed because the debtor had no

present need for bankruptcy relief. SG. Carbon, supra, 200 F.3d

at 167-68. The court also found that the plan, which

di scrim nated against the antitrust plaintiffs, was not

noti vated by a genuine desire to rehabilitate the business. [|d.
at 167.

In the present case, as in SG._Carbon, the principal reason

to dism ss the present case is |ack of need for bankruptcy
protection. But it is worthy of note that the plan would not
truly rehabilitate Debtor’s business. The disclosure statenent
contains no projections regardi ng post-confirmation operations,
nor any expl anation of how the Debtor expects to reverse its

| arge operating | osses. Debtor does not even state that it wll
continue to operate—the plan provides that Debtor nay sell the

busi ness post-confirmation. The effect of Debtor’s plan is to
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obtain a discharge by holding out the possibility that Debtor
wi || operate post-confirmation, but w thout offering any
scenario for a genuine rehabilitation of the business.?®
CONCLUSI ON

Marsch and SG._ Carbon hold that a present need for

bankruptcy relief is a central elenment of good faith. Those
deci sions also hold that a solvent entity generally has need for
bankruptcy relief only to avoid liquidation of its business
assets. The present case should be dism ssed because Debtor is
very solvent, very liquid, and can sell its assets as a going

concern outside of bankruptcy. 1

1f Debtor’s plan did not provide for continued
operations, Debtor would not receive a discharge. 11 U S.C 8§
1141(d)(3)(B). Debtor would then remain liable to Circle Star
for the full anmpunt due under state |aw. Section 502(b) (6)
limts distributions in the bankruptcy case; it does not
precl ude enforcenent of the liability outside of bankruptcy
where there is no discharge. Cf. Brunig v. United States, 376
U.S. 358 (1964? (post-petition interest on nondi schargeabl e tax
debt enforceabl e agai nst debtor); Ward v. Bd. of Cal
Equalization (In re Artisan Whodworkers), 204 F.3d 888 (9th
Cir. 2000) (sanme); Geat Lakes Hi gher Education Corp. v. Pardee
(In re Pardee), 218 B.R 916 (9th Cir. BAP 1998) (post-
petition interest on student | oan debt enforceabl e agai nst
debtor).

10 Because the petition never should have been filed, it is
appropriate to restore Debtor and Circle Star to the status guo
ante as nmuch as possible. Thus, the acconpanyi ng order
provi des that the dism ssal shall unw nd Debtor’s rejection of
the Circle Star |ease.
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